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APPELLEE 

TIME-SENSITIVE EMERGENCY MOTION TO STAY OR V A CATE 

*EXPEDITED CONSIDERT AION REQUESTED* 
RELIEF SOUGHT PERTAINS TO A SPECIAL 

ELECTION SET FOR APRIL 16, 2024 

COMES NOW, Tate Reeves, in his Official Capacity as Governor of the State of 

Mississippi, pursuant to Miss. R. App. P. 8(c), and fi les this Emergency Motion to Stay or Vacate, 

and in support shows: 

INTRODUCTION 

This motion involves a pure legal question in a dispute over a special election lawfully set 

by the Governor to take place in just a few days. Last year, Johnny Gray received fifteen more 

votes than Debra Hibbler in the Democratic primary for the office of Leflore County Chancery 

Clerk and Gray was declared the winner. Hibbler challenged the election. But, during that 

litigation, Gray took office as Chancery Clerk after he was declared the winner of the uncontested 

November general election. In February 2024, a specially appointed judge held that the Democratic 

primary election was tainted by fraud. As a result, under Miss. Code Ann. § 23-15-93 7, the judge 

set aside the Chancery Clerk elections. The judge further ordered that the Governor must set a 

special countywide election between Gray and Hibbler to determine which candidate is entitled to 

serve the remainder of the term. 
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On March 6, 2024, the Governor issued a Writ of Election setting the special election for 

April 16, 2024. Just over two and a half weeks ago, Gray sued the Governor and the county election 

commissioners in Leflore County Circuit Court to block the special election. Gray contended that 

the Governor' s writ of election was void because it conflicts with statutes governing special 

elections for vacant offices- Miss. Code Ann. § 23-15-831 et seq. On April 8, the Circuit Court 

declared the writ of election void and enjoined the election commissioners from conducting next 

week' s special election. The Circuit Court concluded that, although the office of Leflore County 

Chancery Clerk is not vacant (Gray currently holds that office), the writ sets a special election in 

contravention of Miss. Code Ann. § 23-15-835- which appears in Article 25 of the Election 

Code' s procedures for "Vacancies in Office." The Circuit Court thus declared the writ void and 

awarded Gray an injunction. That ruling was erroneous as a matter of law. Section 23-15-835 

prescribes a 90-day notice period and other procedures for special elections to fill vacant offices. 

But the special election set for April 16 is not a special election to fill any vacant office. 

The Governor has immediately appealed by filing his notice of appeal under Miss. R. Civ. 

P. 4 and now moves for relief from the Circuit Court ' s judgment under Miss. R. App. 8(c). This 

Court should immediately stay or vacate that judgment and permit the special election scheduled 

to take place on Tuesday, April 16 to proceed. 

FACTUAL BACKGROUND 

The 2023 elections for Leflore County Chancery Clerk were the subject of a primary 

election contest brought under Miss. Code Ann. § 23-15-921 et seq. Exhibit A - Final Judgment of 

the Circuit Court of Leflore County in underlying election contest - pp. 1-2. Appellee Johnny Gary 

was certified as the winner of the primary in the race for Chancery Clerk of Leflore County. Exhibit 

A, pp. 1, 3. His opponent, Debra Hibbler, filed an election contest. Exhibit A, p. l . A special judge 
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appointed by the Mississippi Supreme Court conducted and the election of Gary was set aside and 

vacated due to election fraud. Exhibit A, p. 16. The special judge further ordered that a special 

election be held at a date set by the Governor. Exhibit A, p. 16. Gary currently holds the office of 

Leflore County Chancery Clerk pending the results of the special election. See Exhibit H - Order 

of the trial court of April 8, 2024, p. 3. 

Governor Reeves issued a writ of election setting a special election to be held on April 16, 

2024. Exhibit B - Writ of Election. 

On March 20, 2024, Gary sought Declaratory Relief in Circuit Court against Governor 

Reeves, claiming that the writ of election is null and void as a matter of law under Miss. Code 

Ann. §§ 23-15-833 and -835. Exhibit C- Complaint of Gary for Declaratory Relief and Injunction; 

Exhibit D - Motion of Gary for Declaratory Relief and Injunction. Gary also sought mandamus or 

an injunction against the Leflore County Election Commission to block the commissioners from 

holding the special election on April 16. Exhibit C; Exhibit D. 

Governor Reeves filed a Motion to Dismiss the Gary' s complaint. Exhibit E. Eric Mitchell 

filed a Motion to Intervene that was granted by the Court. Exhibit F - Motion to Intervene; Exhibit 

G - Order granting Motion to Intervene. Mitchell was a party in a companion election contest in 

the Circuit Court of Leflore County related to a supervisor election, and his special election is also 

set for April 16, 2024. Several days after conducting a hearing on the parties ' motions, on April 8, 

the Leflore County Circuit Court Clerk entered a stamped-filed final judgment. Exhibit H - Order 

of trial court of April 8, 2024. That judgment grants Gary the full relief sought in his complaint by 

declaring the writ of election void and enjoining the election commissioners from conducting the 

April 16 special election. Exhibit H, p. 6. 
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ARGUMENT 

I. The office of Leflore County Chancery Clerk is not vacant, and the Governor's Writ 
of Election is proper under Miss. Code Ann. § 23-15-937, which governs special 
elections where no vacancy in office exists. 

It is obvious, as the Circuit Court recognized, that the office of Leflore County Chancery 

Clerk is not currently vacant. Gray assumed office following last year s elections. The special 

judge' s order set aside those elections. Exhibit A, p. 16. But Gray currently holds the office of 

Leflore County Chancery Clerk and will continue to hold that office until a special election is held 

to determine who will serve the remainder of the current term. 

Miss. Code Ann. § 23-15-93 7 governs special elections following a successful election 

contest when a county office is not vacant. That statute provides that when an election contest 

results in the setting aside of an election "the Governor . .. shall call a special election for the office 

or offices involved." Miss. Code Ann.§ 23-15-937. And when, a "contestee has already entered 

upon the term" of office ' he shall vacate the office" after "the qualification of the person elected 

at the special election." Miss. Code Ann. § 23-15-93 7. 

Here, Gary was elected to the office of Leflore County Chancery Clerk last year. In 

February 2024, the elections were set aside, and the Governor was ordered to set a special election 

under Miss. Code Ann. § 23-15-93 7. Exhibit A, p. 16. But, under that statute, Gary remains in 

office as Leflore County Chancery Clerk until the special election is completed. Indeed, as this 

Court has explained, when a ' term of office is entered before the adjudication of the election 

contest, under Mississippi Code Section 21-15-937," the person who entered the term "is the 

lawful holder of the office until the special election is held." Parks v. Horton , 299 So.3d 777, 778 

(Miss. 2020). 
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Because the office of Lefl ore County Chancery Clerk is not currently vacant, Governor 

Reeves properly issued the writ of election establishing April 16 as the date of the special election 

to determine who will serve the remainder of the office' s current term. Miss. Code Ann. § 23-15-

937. That statute does not mandate that the Governor select a specific date for a special election to 

fill a non-vacant office. The Governor has discretion to select the appropriate date. As this Court 

has has recognized, Miss. Code Ann. § 23-15-93 7 governs special elections for contested primary 

elections and requires a special election set by the Governor. Moore v. Parker, 962 So.2d 558, 

567-68 (Miss. 2007); Smith v. Hollins , 905 So.2d 1267, 1277 (Miss . 2005). 

II. Miss. Code Ann. §§ 23-15-833 and 23-15-835 are not applicable when there is not a 
vacancy. 

The Leflore County Circuit Court erroneously declared the Governor' s writ of election 

void based on Miss. Code Ann. § 23-15-835 . The Circuit Court held that statute "requires the 

county election commissioners, upon receipt of the writ of election, to immediately give notice of 

the special election ninety (90) days before the election." Exhibit H, p. 4. Miss. Code Ann. § 23-

15-833 and§ 23-15-835 may strictly apply when a special election has been ordered to fill a vacant 

office. But there is not a vacancy here. 

Miss. Code Ann. §§ 23-15-833 and -835 appear in Article 25 of the Election Code' s 

provisions for "Vacancies in Office." Miss. Code Ann. § 23- 15-833 requires that a special election 

day to fill a vacancy in a county elective office be held in November. Further, Miss. Code Ann. § 

23-15-835 requires 90-days' notice of a special election to fill a vacancy in a county office. But, 

again, there is not a vacancy here in the office of Chancery Clerk. Gary is currently serving as 

Leflore County Chancery Clerk. And, under Miss. Code Ann. § 23-15-93 7, Gary remains in office 

as Leflore County Chancery Clerk until a special election is completed. Indeed, as this Court has 

explained, when a "term of office is entered before the adjudication of the election contest, under 
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Mississippi Code Section 21-15-937," the person who entered the term "is the lawful holder of the 

office until the special election is held." Parks v. Horton , 299 So.3d 777, 778 (Miss. 2020). Since 

by their plain terms Miss. Code Ann. § 23-15-833 and Miss. Code Ann. § 23 -15-835 do not 

apply- because there is no vacancy in the office of Leflore County Chancery Clerk- the writ does 

not conflict with these two statutes. See Barbour v. State, 974 So. 2d 232, 240 (Miss. 2008) 

("[C]ourts cannot restrict or enlarge the meaning of an unambiguous statute.") ( citations omitted). 

The Circuit Court erred in enlarging their application to void the Governor' s writ. 

In short, the trial court erred in relying on Miss. Code Ann. § 23-15-83 5's notice 

requirement or any other portions of that statute to declare the writ of election null and void and 

enjoin the April 16 special election. 

III. The Governor did not act in contravention of the Mississippi Constitution or any 
applicable statute when he exercised his discretionary executive power to set this 
special election for April 16, 2024. 

The trial court 's ruling that set aside the writ of election also relied on the proposition that 

the Governor 's writ "acknowledged" the applicability of the 90-days' notice period for special 

elections called to fill a vacancy by "mandating compliance with 23-15-835 in the Writ of 

Election." Exhibit H, p. 5. This is not the case, as the language of the writ shows. The writ was 

issued on March 6, 2024, setting the special election for April 16, 2024. The writ expressly states: 

"All relevant laws not in conflict with the terms of this Writ of Election shall apply to this 

special election." ( emphasis added). Plainly, the ninety 90-days ' notice period for special elections 

to fill a vacancy contained in Miss . Code Ann. § 23-15-835 directly conflicts with the writ. Thus, 

by the plain terms of the writ, this notice period does not apply. 

Moreover, the 90-days ' notice period is not the only requirement contained in Miss. Code 

Ann.§ 23 -15-835. This statute also defines where the election commission shall post notice of the 
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special election: "at the courthouse;" and how the election commission shall prepare for and 

conduct the special election: "as in the case of a general election." These requirements of Miss. 

Code Ann. § 23-15-835 do not conflict with the terms of the writ and thus are applicable to the 

election commission when conducting this special election. There is absolutely no ambiguity, 

inconsistency, or impossibility created by the citation to Miss. Code Ann. § 23-15-835 contained 

in the Writ of Election. 

In sum, the Governor did not act in contravention of the Mississippi Constitution or any 

applicable statute when he exercised his discretionary executive power to set this special election 

for April 16. The Circuit Court 's judgment voiding the writ and enjoining the April 16 special 

election should be stayed or vacated. 

IV. In these circumstances, seeking relief from the Leflore County Circuit Court in this 
first instance is not practicable. 

It would be impracticable for Governor Reeves to move for the relief sought here in the 

trial court before seeking this Court 's intervention due to time constraints and the fast-approaching 

April 16 special election. The Circuit Court entered its judgment more than 18 days after Gray 

filed his complaint, over 10 days after hearing the parties' motions, and only five business days 

before the April 16 special election. Even assuming that Governor Reeves could file a motion for 

stay or reconsideration today, and assuming that the Circuit Court would act quickly in ruling on 

the motion, that delay would further hinder this Court 's ability to review the Circuit Court 's ruling 

if/when sought by the parties- where prompt action is needed to minimize further delay and 

uncertainty regarding the April 16 special election. 

CONCLUSION 

The trial court erred in declaring the Writ of Election null and void and enjoining the 

election set for April 16, 2024. This Court should therefore stay or vacate the Leflore County 
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Circuit Court ' s April 8 judgment and order the April 16 special election to proceed as scheduled. 

RESPECTFULLY SUBMITTED, this the 9th day of April 2024. 

TA TE REEVES, in his Official Capacity as 
Governor of the State of Mississippi 

BY: LYNN FITCH, ATTOR EY GE ERAL 
FOR THE STATE OF MISSISSIPPI 

BY: Y, MS Bar o. 99267 
CLAIRE BARKER, S Bar No. 101312 
SPECIAL ASSISTANT A TTOR EYS GENERAL 
Mississippi Bar No. 99267 
Post Office Box 220 
Jackson, Mississippi 39205-0220 
Telephone: (601) 359-3824 
Email: Beth.Usry@ago.ms.gov 
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CERTIFICATE OF SERVICE 

I, Beth Windsor Usry, Special Assistant Attorney General for the State of Mississippi, do 
hereby certify that on this date I filed the above document with the Clerk of this Court and sent a 
copy via U.S. Mail and email to: 

Willie Griffin, Esq. 
Bailey & Griffin, P.A. 
1001 Main St. 
Greenville, MS 38701 
wgriffinlawyer@aol.com 

Kimberly J. Merchant, Esq. 
549 S. Washington St. 
Greenville, MS 38701 
kmerchant@kjmpa.com 

Fred Clark, Esq. 
PO Box 10027 
Greenwood, MS 38935 
fbclaw2004@yahoo.com 

This the 9th day of April 2024. 
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DECEIVE" ni Fm 2 I 1014 u 
BY:~ 

IN THE CIRCUIT COURT OF LEFLORE COU TY, MISS! !PP! 

DEBRA TATE HIBBLER PLAI TIFF 

VERS U 

JOH NY LEE GARY, .IR . 

FINAL .JllDGEMENT 

CIVIL ACTION NO. 2023-0071 

DEFENDANT 

The court is aware that no election is perfect ' But the 2023 Democratic primary election 

for Chancery Clerk was so riddled \vith fraud in the procurement and fi lrng of absentee ballots, 

and violation of the Mississippi Election Code,2 that the court has no choice but to set it aside 

and order a special election. 

I. BACKGROUND 

Debra Tate Hibbler and Johnny Lee Gary, Jr. were the only two candidates in the August 

8, _023 Democratic primary for Chancery Clerk of Leflore County. On election mght, after all 

precinct votes were counted, Hibbler led Gary by 130 votes. After the first set of absentee votes 

were counted on election night, Hibbler' s lead was cut to only 36 votes. On August 16, when the 

Resolution Board metro count absentee ballots that had arrived pursuant to the five-day mail-in 

rule, Gary led by I 5 votes and was declared the winner, having received 2,239 votes (50 17%), 

to Hibbler's 2,224 votes (49.83%), or three thousandths of the votes cast. By any standard, this 

was a slim margin of victory. 

1 As counsel for Gary put it, .. The Mississippi Supreme Court ·recognizes that no election 
is flawless. Therefore , it considers ordering a new election to be a last resort. '"c:1 / ing Wesley 
v. Wash. Co. Dem. Exec. Com ., 235 So.3d 1379, 1386 (Miss 2017). 

2Miss . Code Ann .. 23-15-1 . et seq. 
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Hibbler hired legal counsel who, upon examination of the contents of three absentee 

boxes and six precinct boxe , discovered what he believed to be nwncrous and substantial 

irregularities and violations of the Mississippi Election Code, leading Hibbler to timely file a 

Petition to Contest the Election with Robert Sims, Chai rman of the Leflore County Democratic 

Executive Committee ("LCDEC"). Sims reported that no investigation wou ld be conducted, 

prompting Hibbler to timely file a Petition for Judicial Review in this court. 

The case was tried before a Special Election Tribunal consisting of the undersigned 

judge sitti ng by appointment of the Mississippi Supreme Court, together with Leflore County's 

five Election Commissioners who attended the entirety of the trial .-1 

Because much of the evidence in this case was also to be offered as evidence in a 

separately-filed Democratic primary election contest for District 4 Supervisor filed by Wayne 

Self against Eric Mitchell , Civil Action o. 2023-0072-CICl; and because the two cases had the 

same counsel for both petitioners, the same counsel for both respondents, and the same special 

judge was assigned by the Supreme Court, all parties and counsel agreed for the two cases to be 

consolidated for trial purposes. The consolidated trials proceeded for five non-consecutive days, 

beginning October 13 , 2023 . 

Over the course of the trial , the contestants' counsel reopened three absentee boxes and 

six precinct boxes in the courtroom under the supervision of the court and the Leflore County 

Sheriffs Department. Counsel called eleven witnesses to testify . Due to an illness, Leflore 

County Circuit Clerk Elmus Stockstill , who was scheduled to testify, tragically and unexpectedly 

3Miss. Code Ann. 9 23- 15-93 1 
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passed av,;ay . In addition to the witnesses' testimony, the parties stipulated 155 exhibits into 

evidence, some of which were collective exhibits consisting of multiple documents. 

Following the trial , the court required the paiiies to ubmit proposed findings-of-fact and 

conclusions-of-law. After receiv ing and considering counsels ' proposals and conducting its ov.rn 

research, the court prepared a summary draft of its Findings of Fact and Conclusions of Law 

(''FFCL"), followi ng which, the court set a face-to-face conference with the five Leflore County 

Election Commissioners to learn and consider their views concerning the evidence. And 

because the two cases were consolidated, the court read out loud each of its individual findings 

of fact from both cases, and offered each commissioner the individual opportunity to discuss and 

express their respective opinions, and to dissent to any of the facts found by the court. 

Following the review, each of the commissioners were afforded an opportunity to list 

their disagreement with any of the cow-fs findings . However, all commissioners signed 

statements indicating their full agreement with the court's findings of fact. The commissioners' 

respective votes on tbe court's findings of fact in this case are collectively attached hereto as 

Exhibit One, and their votes on the court's findings of fact in Civil Action No. 2023-0072-CICl 

are collectively attached as Exhibit Two. Both these Exhibits are incorporated he rein and made 

a part hereof. 

II. LEGAL PRECEDENT 

Certification of an election by elected officials is presumed accurate, and to overcome 

the presumption of correctness, Hibbler was required to meet the so-called Russell test by 

showing either that enough illegal votes were cast for Gary to change the result of the election, 
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or that there were enough disqualified votes to make it impossible to discern the will of the 

voters .~ 

Specifically, Russell states: 

We have employed a two pronged test which though it has been stated in different 
ways, essentially provides that special elections will be required only when ( 1) 
enough ii legal votes were cast for the contestee to change the result of the 
election, or (2) so many votes are disqualified that the will of the voters is 
impossible to discem. 5 

Thi s test provides two independent paths, one of which the court must traverse to set a 

special election . In his proposed Findings of Fact and Conclusions of Law, Gary states that 

"enough illegal votes were cast in the East Greenwood Precinct alone to change the results of the 

election,' ' but he urges the court to set the special election for a single precinct, East Greenwood. 

But, as set out in the court's FFCL and agreed by the Election Commissioners and adopted 

herein, numerous violations of the Election Code were found in precincts other than East 

Greenwood - far more than were necessary to overcome Gary' s slim lead. And while this court 

is aware of our Supreme Court 's holding that "mere technical irregularities will not vitiate the 

validity of an · lection where there is no e idence of fraud or intentional wrongdoing. "6 But 

fraud was found to have occurred in this case. And in very clear terms, our Supreme Court has 

al so informed, not only the public, but also the specially-appointed trial judges who hear election 

~Noxubee Cnty Dem. Exec, Comm. v. Russell, 443 So. 2d 1191, 1197 (Miss. 1983). 

5Russe/L at 1197 

6Smith v. Hollins , 905 So.2d 1267, 1270 (Miss . 2005) <-L<.:corJ Campbell v. Jt1i ittillgto11 , 
733 So.2d 820, 826 (Miss. 1996) . ._ ee alsu Straughter v. Collins, 819 So.2d 1244, 1252 (Mis . 
2002 ). 
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dispute cases, that absentee voting pre ents a heightened risk in the election process, and that the 

provisions that relate to absentee voting are mandatory. For instance, in Campbell v. 

lf11i1tingto11, the Court stated: 

As opposed to voting at the polls, in a public setting where the integrity of the 
election process can be ensured, absentee voting takes place in a private setting 
where the opportunity for fraud is greater. To ensure the integrity of the election 
process through absentee voting, the legislature has seen fit to provide other 
safeguards. These provisions are mandntorv.7 

This precedential mandate is particularly applicable in this case, given the fraud that 

occurred and the facts deduced at trial as unanimously agreed by the Election Commissioners. 

Some of those facts are set out below: 

• Three witnesses established that Dorothy Nichols, also known as Dorothy Glen, came 
into thc:ir homes and cummitted acts that amount to fraud in the procurement and filing 
of abs ~ntee ballot appl 1c~tions and enwlopes. ~ 

. o wi tnesses were called to testify that their absentee ballots were legally and properly 
procured, completed, and submitted. 

The same Dorothy ichols witnessed 56 of the absentee ballot applications and 
envelopes introduced into evidence. 

• Del ivery to the clerk's office of many of the absentee ballot applications and envelops 
handled by Nichols was unreasonably delayed for more than three weeks~ 

• More than a hundred statutory violations were found in the I 02 absentee applications and 
envelopes entered into evidence; 

7Campbell v. Whitti11gron, 733 So. 2d 820, 827 (Miss. 1999) (emphasis added) cirmg 

Rogers v. Holder , 636 o.2d 645 , 649 (Miss., 1994). 

8The specifics of her fraudulent conduct are discussed below. Understandably, Gary 
makes no mention of Nichols in his proposed FFCL. 

Page -5-



• Scanning of the absentee ballots in the clerk 's office took place in a room with the door 
shut, out of view of the public, despite requests by members of the public to open tht: 
door and allow public view; 

• After all preci net votes were counted, Hibbler led Gary by l 30 votes; and only after the 
absentee votes were counted did Gary take the lead by 15 votes . 

Ill. FI DINGS OF FACT AND CONCLU 10 S Of LAW 

The court 's findings of fact include those set out herein, and those set out in Exhibits 

One and Two attached hereto and incorporated herein. In applying the court 's holding in 

Campbell, Rogers, and other precedent, the court finds that the fol lowing violations of the 

Election Code that were established at trial by clear and convincing evidence have undermined 

the •' integrity of the election process:"~ 

Findings of Fact Regarding Fraud 

The court's findings of fact regarding fraud as set out below should be read together with 

the more extensive findings of fact agreed by all five Election Commissioners. But the court 

th in ks it important to et out some of them below: 

Of the absentee ballots that were wi tnessed in whole or in part by Nichols; 

Thirty-six envelopes lacked a postmark ; 

• Seven applications were not witnessed by a person authorized to administer an oath, as 
requ ired by law; 10 

• Many of the ballot applications and envelopes handled by Nichols were unreasonably 
delayed in their delivery to the Circuit Clerk's office. For instance, the court notes: 

• Exhibit 5 27 days, 
• Exhibit 6 25 days, 
• Exhibit 12 22 days, 
• Exhibit 15 25 days, 

9/d. 

' 0.\ 'ee Miss. Code § 23-15 -627 
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. ' 

• Exhibit 17 22 days, . Exhibit 19 25 days, 
• Exhibit 23 25 days, 

Exhibit 29 21 days, 
Exhibit 48 20 da s. 

ichols' handling of the absentee ballot applications and envelopes in question went far 

beyond the limited involvement contemplated by Miss. Code · 23- 15-717, which states that an 

elector qua! itied to vote absentee 

shall complete an application form as provided in Section 23 -1 5-627, and said 
elector hall fill in the application as is appropriate for his particular situation; 

and Mis . Code § 23-15-631 , which instructs an absent elector to mark their ballot in secret 

while in the presence of the attesting witness, then ·'fill out and sign" the elector's certificate on 

the envelope while the attesting witness completes the witness' · certification . Rather than merely 

serving as a witness, the court finds that ichols was largely responsible for completing all 

portions of these material , save only the elector's signature. 

The evidence at trial , including the credible testimony of Trinika Lawrence, establishes 

that ichols played a substantial role in the outcome of the primary. Her handling of absentee 

ballot applications and envelopes was "shadowed by allegations and a reasonable inference of 

fraud ; in other words, at least a 'hint of unseemliness."' 11 

Testimony of"l'rinika J,u.11rence. 

Lawrence testified that 

Nichol s and a second person, Bobbie Peoples, came uninvited to her apartment at a local 
assisted living facility , 

false ly indicated they were official election workers, 

11 , 'ee Rogers v. Holder, 636 o.2d 645 , 649 (Mi s. 1995) 
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• closely watched as she selected each candidate on her ballot, and 

• left the apartment with Lawrence's completed application, envelope, and ballot. 

Lawrence was not afforded the ballot secrecy required by law. 

Even though Nichols and Peoples left Lawrence 's apai1ment with ber ballot and 
envelope, the Democratic Absentee Ballot Received Report offered into evidence by 
Petitioners reveals that Lawrence's absentee ballot never reached the Circuit Clerk's 
office. 12 

Many of the same violations found in the absentee ballot materials handled by Nichols 

were also found in other applications and envelopes accepted by the Resolution Board. 

With respect to the 102 applications and envelopes introduced by Hibbler, the court finds 

the fo llowing statutory violations occurred : 

• 63 of the envelopes do not ha ve a postmark in violation of Miss. Code Sections 
23-15-63 I, 637. 1.i 

21 of the applications are not signed by a witness or, if required, a person authorized to 
adminjster oaths in violation of Miss. Code § 23-15-627, 63 l. 14 

• On 11 of the applications and envelopes, the voter signatures do not match, in violation 
of Miss. Code§ 23-15-639 .15 

14 of the envelopes were stamped "fi led" by the Circuit Clerk's office prior to Election 
Day, but not considered unbl August I 6, in violation of Miss. Code § 23-15-639 and ~ 
23-15-651 .16 

12See Exhibit 154. 

1-\See Ex . 46-50, 57, 59, 61 , 62 , 65 , 68) 

14See Ex. 2, 7, 16, 2 1, 34, 37, 39, 43-45, 62, 64, 70, 72 ) 

15See Ex. 8, 36, 41 , 52, 54-55, 62 , 68, 7 l, 73 ) 

1\ '-.,'ee Ex. 45 , 61, 65 , 66, 77). 
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• I ballot was accepted on August 16, despite having arrived in an envelope postmarked on 
August 10, in violation of Miss. Code~ 23- 15-637. 17 

Testimony uf Melvmu Ware. 

In the beginning of her testimony, Resolution Board member Melvina Ware testified that 

• she reviewed all of the North ltta Bena absentee ballot materials. 

there are nine elements board members look for, and these elements are found in the 
Resolution Board guidelines published by the Secretary of State. 

• A postmark is not one of the nine elements. 18 

• She was confident in the work performed by the Resolution Board. 

• The Resolution Board relies entirely upon the color of the ballot envelope when 
determining whether the application and envelope must be signed by someone authorized 
to admmister oaths or may be signed by an attesting witness only. 

• The Board does not consider the reason for voting absentee as marked by the voter on the 
application . 

• She would be "shocked'' to find any significant irregularities, particularly among the 
North Itta Bena absentee ballots. 

However, when given the opportunity to examine the challenged absentee applications 

and envelope from the orth Itta Bena precinct, Ware affirmed that the applications lacked a 

witness signature or, if witnessed, required the signatme of someone authorized to administer 

oaths, which they lacked. he then admitted that she indeed was ''shocked" at the discrepancies 

and that she might have been the Resolution Board member in charge of South ltta Bena. 

Ware clearly established that the Resolution Board paid no attention to the postmarks 

which, she testified, would have to be policed by the Circuit Clerk because, in her view, the 

17See Ex. 70 . 

18.\'ee Ex. 155 . 
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Clerk's office was the "gatekeeper'' for absentee ballot materials and that, by the time those 

materials reached the Resolution Board, 

• no one was looking for a postmark, 

no one confirmed that postmarks were within the time allowed, 

• no one reviewed the date of the "filed" stamp placed on the envelopes by the Clerk. 

Based on the Mississippi Election Code 19 and the trial testimony of Resolution Board 

member Ware, the Circuit Clerk's office in Leflore County erves a gate-keeping function with 

regard to the absentee ballots offered to the Resolution Board for consideration, and thi s 

·'gatekeeper' ' responsibility was not adhered to during the primary. 

When serving as the county registrar, the Circuit Clerk's office is charged with ensuring 

all ab entee ballots offered to the Resolution Board for consideration are submitted by elector 

who completed their ballot in person in the Clerk's office, or requested a ballot by mail and 

actuallv mailed it back to the Clerk's office.2r, 

The Circuit Clerk is likewise charged with determining whether the postmark 

requirement has been satisfied. As with other absentee ballot requirements, the presence of a 

postmark establishes whether a mail-in ballot was actually returned by mail , as opposed to being 

hand-delivered, as occurred in Lewis, and it estab lishes the date when the postal service took 

custody of the absent elector's ballot. ot unlike the record 111 Lewis , the record before thi s Court 

1<>Exhibit 155 

20Lewis i•. Griffith, 664 So.2d 177, l 87 (Miss. 1995 ) (invalidating absentee bal lots 
hand-delivered to the clerk's office by the clerk herself where the absent electors were 
able-bodied members of her fami ly who could have complied with the requirement that such 
ballots be either executed in the clerk's office or returned by mail ). 
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undermines confidence in the absentee ballots offered by the Ci rcuit Clerk to the Resolution 

Board, and call s into que tion the results of the primary. 

In addi tion to violations arising out of the failure of the Circuit Clerk's office to perform 

its gate-keeping function , and of the Resolution Board to accurately screen absentee ballot 

materials, three witnesse testified to actual fraud in the handling of absentee ballots. The first 

was Lawrence (see above), and the next two were Teresa Smith and Willie Smith . 

'/'esrimony nj 'f'ere.w Smith ond lt',1/,e Sm ith. 

Similar to Lawrence · experience, the Sm iths received an unsolicited visit from Peoples 

at their apartment in a local assisted living facility . Whil e Mrs. Smith was in the bathroom, 

Peoples sat down with Mr. Smith and began to complete hi ballot for him . The Smiths each 

testified that Peoples selected the candidates she marked on Mr. Smith's ballot; he did not elect 

those candidates himself or tell Peoples which to select. When Mrs. Smith discovered what was 

occurring she objected, and Peoples left \\ith Mr Smith 's cornpkted ;.ippl1cation. cnvclupc_ anJ 

ballot. The Democratic Absentee Ballot Received Report offered into evidence by Petitioners 

reveals that Mr. Smith's absentee ballot was cast in the primary.21 

Three witnesses testified to absentee bal lot vio lations occurring within the Ci rcuit Clerk's 

office on August 8. Margaret Buchanan, Larry Griggs, and Sam Abraham each testified that the 

Clerk closed an interior door in hi s office on the night of the election and proceeded to scan 

absentee ballots behind the closed door, outside of the view of the public, in violation of Miss. 

Code _' 23-15 -523 and ~ 23-15-581 . When Abraham objected, the Clerk insisted the door 

remain closed. This was a wil lful vio lat ion of the lection Code. 
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Hibbler testified the Resolution Board could not matntain a proper count of absentee 

ballots on August 16, and received at least a half dozen ballots that were not in a secured ballot 

box. Although Ware did not recall ballots being delivered outside a secured ballot box, Hibbkr 

produced a munber of unopened envelopes marked "accepted'" by the Resolution Board with 

uncounted absentee ballots till sealed insidc.22 

The court finds the number and magnitude of the absentee ballot violations proven at 

trial to be strong circumstantial evidence weighi ng against the validity and rel iabi li ty of every 

absentee ballot. The Court further finds it has no means of excluding the numerous invalid, 

illegal , and fraudulent absentee ballots because they were ·•irredeemably and totally mixed in" 

wi th the other ballots .13 

In this case, '·[t]he stain of illegality [hasJ bled from .. the known invalid absentee ballot 

onto the other absentee ballots, "tainting the entire lot."2·1 and the court concludes as a matter of 

law, all absentee ballots cast in this primary must be thrown out. 25 

Hibbler won a substantial majority of the ballots cast at the voting precincts but, due to 

the absentee ballots, lost the Democratic nomination for Chancery Clerk. At trial, Hibbler 

provided credible testimony substantiating that she won a majority of the votes cast at the polls, 

but lost her race due to absentee ballots. Her testimony was substantially supported by other 

testimony provided by Griggs. 

22See e.g. Ex. 63-64. 

2\'lee Selfv. Mitchell , 327 So.Jd 93, 95 (Miss 202 l ). 

2 .. Tlwmpson v. Jones , 17 So .3d 524, 528 (Miss. 2008). 

25Se/f, 327 So.3d at 95 
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Griggs testified that he was interested in the outcome of the primary because his brother 

was a candidate, so he went lo the Leflore County Courthouse ("Election Central") on the 

evening of August 8 to monitor the results as they were periodically provided by the Circuit 

Clerk. 

Griggs arri ved at Election Central as the voting precincts closed. He gathered printed 

copies of the election results as they were released. 26 The first set of results Griggs received, 

printed at 8:26 p. m., reflected the results of 7 of the 18 precincts. Gary led by 128 votes. The 

second set of results Griggs received. printed at 9:12 p.m., reflected the votes of 15 of the 18 

precinct , and Hibbler led by 102 votes. The third ·et of results Grigg received , printed at 10·39 

p. 111 ., reflected the vote of all 18 precincts, and Hibbler's lead had grown to 130 votes. 

The court finds Griggs' testimony concerning these precinct results to be credible. 

Additionally, Griggs, Buchanan , and Abraham all test ified that the Circuit Clerk made the 

decision to scan absentee ballots behind a closed door at Election Central on August 8. Griggs, 

in particular, establi shed that this occurred late in the evening. He testified that he asked the 

Clerk after I 1:00 p. 111 . when the absentee ballot count would be complete. The Clerk responded 

that it would be another hour or so, then he closed the door to the room where a scanner 

technician was working to complete the count outside of the view of the public. The court finds 

th is testimony to be credible. 

The fourth and final set of results Griggs received at Election Central was printed at 

12: 19 a.m. on August 9, following completion of the absentee ballot count. Although Hibber still 

was in the lead, her lead had been considerably di min i hcd by the absentee ballots. Rather than 

26.\ ee Ex. 138. 
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the 130 vote margin he enjoyed when the last precincts reported, she was ahead by on ly 36 

votes 

On August 16, the Resolution Board met a second time to count absentee ballots tha t had 

am d pursuant to the fi ve-day mail-in rule. It was only following this count that Hibbler's lead 

was gone, and she trai led Gary by 15 votes. 

During the August 16 meeting, the Resolution Board accepted 42 of the 102 challenged 

absentee ballot applications and envelopes. These 42 ballots were accepted after the preliminary 

results of the primary were known. 

Of the 42 ballots accepted by the Resolution Board, many of these bal lots were so 

sign ificantl y flawed that. when confronted with the ballot applications and envelopes at trial, 

Ware - a member of the Resolution Board- testified she was " hocked." Th is testimony calls 

into question the seriousness and validity of the count conducted by the Resolution Board. 

Addi tionally, 14 of the ballots that were received prior to August 8 should have been 

counted then, but were not counted unti I August I 6. This discrepancy was not explained. 

The Court finds by clear and convincing evidence that fraud and substantial, serious 

violations of the Election Code occurred with regard to absentee voting. These violations 

include the fraudulent procurement by ichols27 and Peoples of absentee ballots. Given the 

number and egregiousness of Election Code violations, the court finds that dozens of absentee 

ballots were invalid and illegal - far more than Hibbler 's 15-vote loss originally reported. 

2 The court notes that, in a prior election contest, ichols (then known as Glenn) was 
found to have "no credibility as a witness·' and to be a person with '·a propensity to use false 
addresses to attempt to meet the requirement for candidacy for public office." Glenn"· Powell, 
149 o.3d 480, 482 (Miss. 2014). 
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The illegal ballots have been irrevocably commingled with the valid ballots, rendering it 

impos.ible to determine which ballots were legal , and which were not. 

The court finds b clear and convincing evidence, including the credible trial testimony 

of Hibbler and Griggs, that Hibbler won a majority of the lega l votes cast at the precincts. When 

the last precincts reported, she enjoyed a considerable margin of 130 votes. Under these 

circumstances, th is Court finds that all absentee ballots cast in the primary must be thrown out 

and a new election ordered. 

In hi s proposed Findings of Fact and Conclusions of Law, Gary concedes that the court 

should find "that enough illegal votes were cast in the East Greenwood Precinct alone to change 

the re ults of the election .'· However. Gary proposes, without citing authority, that the court 

should order a new election only in the East Greenwood Precinct. The cow1 declines to do. 

The court agrees with counsel for Hibbler that '·the authority to order another election on 

a precinct-by-precinct basis no longer exists once the general ' election for which the contest 

nomination is made ' has been conducted," citing Missi sippi Code Section 23-15-937 which 

provides that 

if the judgment is in favor of the contestant, the election of the contestee shal I 
thereby be vacated and the Governor, or the Lieutenant Governor, in case the 
Governor is a party to the contest, shall call a special election for the office or 
offices involved_H 

Thus, this Court lacks authority to order a precinct-by-precinct election. And even if the court 

had such authority, it would decline to do so in this case because of the fraudulent acts 

committed and because of the numerous violations of the Election Code. Additionally, throwing 

2~.\"ee also Blakeney v. :\1nyfield. 226 Miss. 53 , 64, 84 So.2d 427,428 ( 1956 l ; Randle v. 
I vy , 268 So. 3d 530, 533 (n. 3) (Miss. 2019) ("Although the statute numbers have changed, the 
text of the statute that Blakeney interpreted matches the pertinent part of Section 23-15-937."). 
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out all absentee ballots, including tho e that were legally cast, would disenfranchise all absentee 

voters, leaving the true wi nner of al I legall y-cast votes a mystery and a scar on our election 

system. 

IV. CONCLUSIO 

Based on all that is stated above together with Exhibit One and Exhibi t Two, the Court 

finds the clear and convincing evidence requires a new election for Chancery Clerk of Leflore 

County. The Court finds, after excluding al I absentee ballots, and considering the numerous 

Election Law violations in this case, the will of the people is impossible to discern and neither 

the voters nor the candidates can be confident in the ce11ified results . It is, therefore 

ORDE RED, that the election of Johnny Lee Gary, Jr. is hereby set aside and vacated. It 

is further 

ORDERED , that Debra Tate Hibbler and Johnny Lee Gary, Jr. are o participate in a 

special coumywide election fo r the office of Leflore Coumy Chancery Clerk at a date set by the 

Governor. It is further 

ORDERED, that the Ci rcuit Clerk or a Deputy Clerk shall provide a certi fied copy of 

this FThiDINGS OF FACT, CONCLUSIONS OF LAW AND FNAL Jl,"DGEMENT, together 

with its two Exhibits to: 

The Honorable Tate Reeves, Governor of the Sta e of Mississippi; 

The Honorable Lynn Fitch, Attorney General of the State of Mississippi ; 

The Leflore County El ction Commission ; 

The Honorable W. Dewayne Ri chardson, Di tnct Attorney for Leflore County. 
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I 
24 

H IT~:;. 
'·---

I hereby certify that the foregoing is a 
i rue and correct copy of the original thereof, 
as the same appea rs of record in m :1 off ice . 

• ~under~ rand and off icial ~~'l 
ThfsJn.:...!:_day off-l-0~, 20~ 

Elro 11s Stochtifl, Clerk ~rcuit Court 

By, ~ ,D.C. 
~~c~slppl 
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STATE OF MISSISSIPPI 

Office of the Governor 

WRIT Of ELECTIO. 

TO THE ELECTION COMi\llSSIO.\'E RS OF LEFLORE COU TY: 

Fol lo" ing the August 8. 20'.:3, Democrat ic primar: election fo r Le nore County Chancer) Clerh.. 
Debra Tate Hibbler timd\ liled in the Ci rcuit Coun o f Lenore Count). 'v!ississipp i a Petition captioned 
D bra Tare Hibbler , .. Johnm· Lt!t' Gan-. Jr. Ci, ii Action 'o 2023-00~ I challenging rhe r suit of the 
primar: electic1n 

On or about February 15. 202-1. rhe Honorable Jess Dic ~inson. Spe ial Judge. presiding. entered a 
Final Judgment holding as fo llo"s: --[A]fter excluding all absentee ballots. and considering the numerous 
Election La,, ,iolation in this case. the \.\ill of the people i impo sib le to discern and neither the ,oters 
nor the candidates can be confident in the .:ertified re ults:· The Final Judgment "'ent on to late: --Debra 
Tare Hibbler and .lohnn) Lee Gar:. Jr are to parti cipate in a special county\.lide election for the office of 
Lenore Count) Chancer: Clerk at a date, t b) the Gm-emor:· 

On FebruM) 21. 2024. the Go,·ernor·s Office received from the Lenore CoLmf) C ircuit C ler~ a 
certified cop~ of the Final Judgmen t. 

1 herefore. pursuant to the Constituuon and la\.\ of the . tale of \,fasissi ppi , and the Februar: 15. 
202-l Final Judgment of the Circuit Court of Leflore Counf). I. Tate Ree,es. Go,cmor of the tate of 
l'vl i s i ,ipp1. do hereb) issue this Wnt of Election and dec lare that a special election shall be held on 
Tuesday, April 16, 2024 for the position of Lenore Count) Chancery Clt:rh. 

In accordance \\ilh the Circuit Court·s Final Judgment. for this special election fo r the positi,1n of 
Leflore Count) Chance~ C !erk , the on!) ~andidate- "ho ·hall appear on the special election ballot are 
Debra Tate I libbler and Johnn} Lee Gar:. Jr 

The special elect1L,n hall be held and notice sha ll be gl\ en in a manner con istent \.lith \l1ss. Code 
Ann . S 23 15-835 and the la" s of the State of Miss is. ippi go, emmg specia l e lections. Al I rele, ant la\\ S 
not in contlict \\ ith the tenn of this \vrit of Election sha ll appl, to hi spe ,al e lection. 

The Election Commissioners of Lellore Coun~ shall go,em themselves according!~ . 

J(:'J'v~/4-
:vi1cHAEL\\AT 0 ~ 

ECIU:TARYOF TATE 

I'\ \I, l E S \I, HEREOF. I ha,e hereu1110 se t 
,m. hand and caused the Grear Seal ,1f the State of 
Mi ssis · ,ppi to be affo,ed. 

DO Eat the Cap110I. in the Ci~ of Jad.son. thi, 
the 6'h da} of March in the :ear of our Lord. l'\,o 
thousand l\-\enty-four, and of the Independence of 
the United State · of America. the two hundred 
and forty -eighth . 

1~1:--
Governor 
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IN THE CIRCUIT COURT OF LEFLORE COUNTY, MISSJssr.i:== 

JOHNNY GARY PL_-'-\JNTIFF 

V. 

TATE REEVES, IN ms OFFICIAL 
CAPACITY AS GOVERNOR OF 
THE STATE OF MISSISSIPPI AND 
THE LEFLORE COUNTY ELECTION 
COMMISSION 

I J DEFENDANT 

COMPLAINT FOR DECLARATORY 
RELIEF AGAINST THE GOVERNOR, AND 
FOR A PRELIMINARY A, D PERlvlANENT 

INJUNCTION AND/OR WRIT OF 
MANDA 11lJS AGAINST THE LEFLORE 

COUNTY ELECTION COMMISSION 

COI\1ES NOW Plainti ff, Johnny Gary, by and through co unsel and fiJ . 
' l es this 

his complaint for declaratory relief against Tate Reeves, in his official cap . 
aczty as 

Governor and a writ of mandan1us and/or preliminary and permanent iniiu t · 
' ~ nc ion 

against the Leflore County Election Commission, defendants, and in support 

hereof would respectfully show unto the Court the following, to-wit: 

I. That the Plaintiff is an adult resident citizen of Greenwood L fl 
, e ore 

County, Mississippi . Plaintiff is the Chancery Clerk of Leflore County, 

Mississippi and was a candidate and declared the winner of the August 7, 
2023

, 
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Democratic Primary and the November 7, 2023, General Election for chancery 

clerk in Lefl ore county and therefore has standing to br ing the action. 

2. Defendant, Tate Reeves, is the Governor of the State of Mississ ippi 

and, pursuant to M.R.C iv.P. 4 (d)(S) may be served with p rocess by service upon 

the Attorney General of the State of fississ ipp i, Honorable Lynn Fitch at 550 

High Street, Suite 1200, Jackson, Mississippi 39201. 

3. Defendant, the Leflore County Election Commission (hereinafter 

"LCEC") may be served with process by service on its chairp~r:soi:i.,-Preston Ratl iff, -- · 
at the Leflore County Courthouse, Greenwood, Mississippi. Defendan t LCEC is 

legally responsible for conducting a ll elections, genera l and special, in Leflore 

County, Miss issippi. 

I. JURSIDICTION AND VENUE 

4. That th is Cou1i has jurisdiction pur?uant to Art. 6, § 156 of the 

M ississippi Constitution M .R.Civ.P . 57(a) and Miss. and Code Ann. §11-41-1 . 

5. That venue is proper because the LCEC is domiciled in Leflore 

County, Mississipp i. 

II . STATEME TOFTHE FACTS 

6. That the Democratic primary fo r chancery clerk of Leflore County 

\-vas held on August 7, 2023, and Plai ntiff was certified as the winner of said 

pn mary. 

2 



7. That the loser of the primary fi led and election contest and on 

February 15, 2024, the Circuit Court of Leflore County entered a final judgment 

setting aside the results of the August 7, 2023 Democratic Primary and November 

7, 2023 General E lection for the position of Chancery Clerk and declared a 

vacancy in said position . (Exhibit "1 ''). 

8. M iss. Code Ann. §23-15-937 authorizes the Governor to "call" a 

special election yet said statute does provide he Governor guidance on when the 

special election may be held or set. The Mississipp i Supreme Court has hel d that 

while §23 -1 5-97 authorizes the Governor to "call'" a special e lection this call is 

subject to ·'other appl icable laws governing [county] elections." AJocire v. Parker, 

962 So.2d 558, 568 (,r35) (Miss. 2001). 

9. That the Governor did more than "call" a special election io fill a 

vacan cy in a county or county district office, he set an election on April 16, 2024 

in di rect contravention of''other applicable laws", i.e., Miss. Code A.nn . §23-15-

83 3 and fvli ss. Code Ann . §23- 15-835. (Exhibit "2") . 

10. That the Writ of Election sets a special election in contravention of 

Miss. Code 1;;_..,.§23-15-8jJ whi?t1 requires all county and county district 

elections to be hela on fnefir;t Tuesday after the first Monday in November and 
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the scheduling of elections for county and county district offices violates the 

Legislature ' s mandate and are null and void. 

1 1. More specifical ly, Miss . Code Ann . §23-15-833 provides in pe1iinent 

part that: 

"Except as otherwise provided by law, the first Tuesday 
after the first Monday in November of each year shall be 
designated the regular special election day, and on that 
day, and on that day an election shall be held to fill any 
vacancy in cow1ty, county district, and district attorney 
elective offices. " 

12. That the office of chancery clerk of Leflore County is a county office 

within the meaning of §23 -15-833. 

13. That the Writ of Election (Exh . "2 ') further sets an election without 

providing ninety (90) days notice as required by Miss. Code i\ nn. §23-15-835. 

14. Therefore, the Governor has ordered the LCEC Lo act in violation of 

its statutory duty to conduct all special elections for county and county district 

offices on the first Tuesday after the first Monday in ovember of each year and 

only after giving ninety (90) days notice. 

15. Hence, the writ of election constitutes a nullity is unenforceable and 

void as a matter of law. 

16. Plaintiff would further show that the writ commands LCEC to act 

without authority of law and conduct an election of April 16, 2024 and without 

providing ninety (90) days notice . 
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III. REQUEST FOR DECLARATORY RELIEF 

17. That Pla in tiff restates and realleges ~1 -16 and incorporates them 

herein. 

18. That pursuant to M. R. Civ . P. 57(a) and (6)(1) Plaintiff requests that 

the Cou1t declare the Writ of Election issued by the Governor setting the special 

election for chancery clerk in Leflore County on a date other than the first Tuesday 

after the first Monday in November to be violative of rights granted to him by 

Mississippi Code Ann. §23-15-833 to have an election on the first Tuesday after 

the first Monday in ovember and therefore to the extent it seeks to schedule the 

election on a date other than November 5, 2024, the "vrit is null and is void as a 

matter of law because the Governor lacks the consti tutional and/or legal authority 

or discretion to set such an election for the pos i io n of chance ry clerk in Leflore. 

19. That plaint iff fu1ther alleges that the writ (Exh . "2") violates his right 

to ninety (90) days notjce of an election and requests that the CoUii dec lare that the 

Wri t of Election issued by the Go vernor se s a special election on April l 6, 2024 

and prevents the election commissioners from "posting notices at the courthouse 

and in the county for ninety (90) days prior to such election ... " and is null and 

void because it compels the members of LCEC to violate their mandatory duty set 

in Miss. Code Ann . §2 3-15-835 and the rights of Plaintiff. 
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20. That for the foregoing reasons Plaintiff requests that the Court declare 

the W rit of Election null and void. 

IV. REQUEST FOR WRIT OF MANDAMUS 
AND/OR INJUNCTIVE RELIEF 

AGAINST LCEC UNDER §23-15-833 

21 . That Plain ti ff restates and realleges ~~ 1-20 above and incorporates 

them herein as if fully copi ed herein. 

22. That the Writ of Election orders LCEC to schedule and hold an 

election on April 16, 2024, in violation of their oath to obey and comply with the 

laws of the State of Mississippi and rights afforded to Plaintiff under aid statute. 

23 . More specifically, the Governor, by and through the Writ of Election, 

has directed the members of LCEC to violate the dt ty imposed on them under §23-

15-833 and 23-15-835 by scheduling and holding an election on April 16, 2024. 

24. That Plaintiff therefore requests that th is Court issue a writ of 

mandamus, or preliminary and permanent injunction against LC.EC and its 

members enjoining them from setting or holding a county or county district special 

e lection on a date other than the first Tuesday after the first Monday in November 

or in this case on November 5, 2024. 

V. Request for Writ of Mandamus 
and/or Injunctive Relief under 

§23-15-835 
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25. That Plaintiff restates and realleges if 1-24 and incorporates them 

within this herein by reference. 

26 . That the Writ of Election imposes a duty on LCEC to schedule and 

hold an election only forty-one ( 41) days after it was issued in violation of Miss. 

Code Ann. §23-15-835 which provides that all such elections shall be held after the 

election commission provides at least ninety (90) days notice to the public and 

Plaintiff as a member of the publ ic. 

27. That Plaintiff requests that the Cow-t find that the scheduling of said 

election is therefore violation of law and issue a writ of mandamus or injunction 

enjoining LCEC and its members from scheduling a special election for Chancery 

Clerk in Leflore County without fi rst posting notices for at leas t ninety (90) days 

prior to the election as required by Miss. Code Ann. §23-15-835 . 

WHEREFORE, PREMISES CONSIDERED, Plaintiff requests the 

following relief: 

A . A declaratory judgment declaring that the Governor ' s Writ of 

Election is null and void because it violates Miss. Code Ann. §23-15- 833 and/or 

§23-15-835 and therefore the Governor lacks the authority or di scretion to 

schedule an election for a county or county district office on a date other than the 

first Tuesday after the first Monday in November or at a time less than ninety (90) 

days prior to the election; 
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B. A writ of mandamus or preliminary and permanent injunction 

enjoining LCEC from holding and/or conducting a special election for a county or 

county district office on a date other than the first Tuesday after the first Monday 

in November of each year as required by §23-15-833. 

C. A writ of mandamus and/or preliminary and permanent injunction 

against LCEC enjoining it from holding and/or conducting a special election for a 

county and/or county district office without first posting notice of the same for at 

least ninety (90) days prior to said election. 

Respectfully submitted, this the 20th day of March, 2024. 

Johnny: Gar · Pla intiff 1 

By: UJ ·~--1-nf'r r-

Willie r . , MSB #5022 
Bailey & Griffin, . A. 
1001 Main Street 
Greenville, MS 38701 
Phone #: (662) 335-1966 
Fax#: (662) 335- 1969 

Kimberly J. Merchant, Esq., MSB# I 0699 
549 S. Washington Street 
Greenville, MS 38701 
Phone #: (662) 347-3921 
Email: kmerchant(cV.k jmpa.com 

Attorneys for Plaintiff 

FILED 
""" Lf:FWRE COUNTY 

MAR 2 0 2024 
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IN THE CIRCUIT COURT OF LEFLORE COUNTY, MISSISSIPPI 

JOHNNY GARY 

V. 

TATE REEVES, IN HIS OFFICIAL 
CAPACITY AS GOVERNOR OF 
THE ST ATE OF MISSISSIPPI AND 
THE LEFLORE COUNTY ELECTION 
COMMISSION 

PLAINTIFF 

Cause No.: &D8U,(J0a 1-rrcr 

DEFENDANT 

MOTION FOR DECLARATORY RELIEF, 
FOR WRIT OF MANDAMUS AND/OR 

PRELIMINARY AND PERIVIANANT INJUNCTION 
(Demand for Speedy Hearing) 

COMES NOW Plaintiff, Johnny Gary, by and through his undersigned 

attorney, pursuant to M.R.Civ.P. 57(a) and (b)(l), M. R. Civ. P. 65(a) and Miss. 

Code Ann. § 11-41-1 and moves the Court for declaratory relief against Governor 

Tate Reeves and for a writ of mandamus preliminary and/or pe1manent injunction 

against the Defendant, Leflore County Election Commission (hereinafter 

"LCEC"), and in support hereof would show unto the Court the following, to-wit: 

1. That Plaintiff has filed a complaint for declaratory relief, writ of 

mandamus and/or preliminary and pennanent injunction in this cause with attached 

exhibits. (Exh. "A"). 

1 
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2. That Plaintiff would show that the Governor issued a Writ of Election 

to LCEC directing it to hold and conduct a special election on April 16, 2024, for 

the position of chancery clerk in Leflore County. 

3. That the position of chancery clerk of Leflore County is a county 

office within the meaning of Art. 6, § 168 of the Mississippi Constitution and 

therefore is governed by Miss. Code Ann. §23-15-833. 

4. That the order entered by the Circuit Court of Leflore declared a 

vacancy in the position of Chancery Clerk in Leflore County and thereby 

necessitating the setting of a special election. 

5. That on March 6, 2024, the Governor set a special election on April 

16, 2024. 

6. That the setting of a special election on April 16, 2024, is in 

contravention of Miss. Code Ann. §23-15-833 which provides in pertinent part 

that: 

"Except as otherwise provided by law, the first Tuesday 
after the first Monday in November of each year shall 
be designated the regular special election day, and on 
that day, and on that day an election shall be held to 
fill any vacancy in county, county district, and district 
attorney elective offices." 

7. The Governor's Writ of Election further violates Miss. Code Ann. 

§23-15-835 because it mandates that LCEC set an election less than the ninety (90) 

days as required by said statute. 
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8. That the procedures for setting a special election for a county or 

county district office is clearly established law and the Governor is without 

authority or discretion to set a county or county district election on a date other 

than the first Tuesday after the first Monday in November or at a time less than 

ninety (90) days prior to the election. Plaintiff has a statutory right to an election 

on the first Tuesday after the first Monday in November and the writ issued by the 

Governor violates that right. 

9. Therefore, Plaintiff requests, pursuant to M. R. Civ. P. 57(b)( l ), that 

this court set a speedy hearing on the request for declaratory relief and at said 

hearing Plaintiff requests that this court, find and declare that the Governor lacks 

the authority to set a county or county district election on a day other than as 

provided for in §23-15-833 and that the Governor's Writ of Election issued to 

LCEC is, therefore, null and void. 

10. Plaintiff further requests that the Court, pursuant to Miss. Code Ann. 

§ 11-41-1, issue a writ of mandamus to LCEC prohibiting it from holding an 

election on April 16, 2024 and/or without providing ninety (90) days notice as 

requested by Miss. Code Ann. §23-15-833 and §23-15-835 respectively. 

11. In the alternative, Plaintiff requests, pursuant to M. R. Civ. P. 65(a), 

that LCEC be enjoined from holding a special election for a county or county 

3 



district office on any date other than the first Tuesday after the first Monday in 

November after providing ninety (90) days notice as requested by law. 

12. In the alternative, pursuant to Miss. R. Civ. P 65(a), Plaintiff requests 

that the Court issue a preliminary and permanent injunction against LCEC 

enjoining it from setting and holding county and county district election except as 

provided for in §23-15-833 and §23-15-835. 

13. That as a candidate Plaintiff has standing to bring this action and 

there is a substantial likelihood that he will prevail on the merits and will suffer 

irreparable harm unless this Court set an immediate hearing and determine whether 

the LCEC should be enjoined from scheduling and holding a special election on 

April 16, 2024, as set forth in said statute. 

WHEREFORE, PREMISES CONSIDERED, Plaintiff moves the Court for 

declaratory relief against Governor Reeves declaring that he lacked authority to set 

a county or county district election on April 16, 2024 and a writ of mandamus or 

preliminary and permanent injunction against LCEC prohibiting it from scheduling 

and conducting an election on April 16, 2024, as ordered by the Governor on 

grounds such an election as ordered by the Governor in the Writ of Election would 

violate §23-15-833 and §23-15-835. 

Respectfully submitted, this the 20th day of March, 2024. 

Johnny Gary, Plaintiff 
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IN THE CIRCUIT COURT OF LEFLORE COUNTY, MISSISSIPPI 

JOHNNY GARY PLAI TIFF 

CAUSE NO. 24·21·CICI 

DEFENDANTS 

V. 

TATE REEVES, ET AL. 

MOTION TO DISMISS OF GOVERNOR REEVES 
WITH INCORPORATED MEMORANDUTvI OF LAW 

COMES NOW, Tate Reeves, in bis Official Capacity as Governor of the State 

of Mi sissippi under Miss. R. Civ. P. 12(b)(6), and files this h is Motion to Dismiss . In 

filing this Motion to Dismiss Governor Reeves does not waive any issues jurisdictional 

or otherwise raised in t he Motion to Transfer to Special Judge or Consolidate 

curre n tly pending in this action . In support of this Motion to Dismi s, Governor 

Reeves shows : 

INTRODUCTION 

Governor Reeves properly exercised his discretionary authority in setting the 

special election of the Chancery Clerk of Le flore County for April 16, 2024. Governor 

Reeves enjoys this authority pursuant to t he statutes governing special elections 

where there is no vacancy in the posit,ion. Plaintiff claims that the Governor's Writ of 

Election violates Miss. Code Ann. §§ 23-15·833 and 23-15-835. The Governor seeks 

dismi sal of t his action because the statutory authority relied upon by Plaintiff doe, 

not apply. 

The statutes offered by Plaintiff address the process for a specia l election when 

there is a vacancy in office. Here, Plaintiff wa the incumbent candidate and retained 
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his office a fter t he August 8, 2023, primary election results were vacated due to vote r 

fraud. There is no vacancy in the Office of Chancery Clerk in Leflore County. 

Therefore , pu rsuan t to statutory au thority governing special elections, t he Governor 

has the discretion of se tting da te of the special election. For the e reaso ns, the Wn "t 

of Eleccion issued by the Governor is proper and valid, and Plaintiffs Co mplaint fo r 

Declaratory Relief must be dismissed. 

FACTS AND PROCEDURAL HISTORY 

I. 2023 Election and Prior Court Action 

Plaintiff J ohnny Gary ("Gary"), the incumbent candida te for Cha ncery Clerk 

of Le flore County, and Debra Hibbler were the candida tes in the August 7, 2023. 

primary election. Gary was certified a the winner of the primary. Hibbler filed a n 

election con test in this court. and a special judge appointed by the Mississippi 

Supreme Court entered an orde r that set aside and vacate d t he election of Gary. I t 

was fur th er ordered that Hibbler and Gary were to par ticipate in a special countywide 

election for the office of Leflore Co unty Chancery Clerk a t a date et by the Governor . 

(Comp lain t, p . 2- 3; Exhibit 1 to Complain t [Fina l Judgment of Leflore Circui t Court], 

pp . 1, 16). 

With the election of Gary being set aside, under Miss . Code Ann . § 23· 15·937, 

Gary was re turned to office as Leflore Coun ty Chancery Clerk pending the results of 

the special election . To this day, Gary s till serves as the Ch ancery Clerk of Leflore 

Coun ty. There is no vacancy of the seat. 
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II. Declaratorv Relief Sought against Governor Reeves 

Gary now seeks Declaratory Relief against Tate Reeves in his Official Capacity 

as Governor of the State of Mississippi ("Governor Reeves") requesting that the Writ 

of Election issued by Governor Reeve be declared null and void. The Writ, dated 

March 6, 2024, was issued to the Election Commissioners of Leflore County declaring 

a special election be held on April 16, 2024, for the position of Leflore County 

Chancery Clerk. (Doc. 1 Jl,,Jotion for Declaratory Relief.' for vVrit of il.llandam us and/or 

Preliminary and Permanent Injunction). 

This vVz·it of Election wa issued pur uant to the January 13, 2024, Final 

Judgment of the Leflore County Circuit Court ordering "that Debra Tate Hibbler and 

Johnny Lee Gary, Jr. are to participate in a special countywide election for the office 

of Leflore County Chancery Clerk at a date set by the Governor. " See Exhibit 1 to the 

instant complaint/motion - Final Judgment, p. 16. The relief sought against 

Governor Reeves is a declaration chat Governor Reeves lacked authority to set a 

county or county district election on April 16, 2024, because "the Governor lacks the 

authority to set a county or county district election on a day other than as provided 

for in Mi s. Code Ann. § 23 · 15-833 [i.e ., anytime other than November), and chat the 

Governor's Writ of Election issued co LCEC is, therefore , null and void." (Doc. 1, ii 9). 

III. Mandamus or Injunction Sought Against Election Commission 

Also , this case seeks mandamus or an injunction against the Leflore County 

Election Commission to prohibit the LCEC from holding che election on April 16. 

2024. 
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STANDARD OF REVIEW 

"To survive a motion to dismiss , a comp laint must con tain sufficient factual 

matte r , accepted as true, to 'state a claim to relief tha t is plausible on its face.'" 

A shcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Co1p. v. Twombly, 550 

U.S. 544, 570 (2007)). 

ARGUMENT 

I. Plaintiffs Complaint must be dismissed because statutory authority 
relied upon is inapplicable . 

Plaintiff claims that the Writ is invalid fo r two reasons: 1) the special election 

was not set for November, and/or 2) t he Writ does not give a 90 -day notice prior to 

the date of the special election. Plaintiff relies on Miss. Code Ann.§ 23- 15·833 and§ 

23-15-835 to support his argumen t. This argument would be correct if there was a 

vacancy of the office; howeve r , there is not. Plaintiff Gary was rettuned to office after 

the Circuit Court vacated the election results and still holds the positio n of Chancery 

Clerk to this day. The po ition is not vacant. 

Plaintiff alleged that "the Governor did more than 'call' a special election to fiU 

a vacancy in a county or county district office , he set an election on April 16, 2024 in 

direct contravention of 'o ther applicable la ws,' i.e.,§ 23-15-833 and§ 23- 15-835." See 

Complaint at i-[9. Plaintiffs assertion is misguided because these statutes do not 

app ly here - they only a pply to cases where the re is a vacancy of the office . Miss. 

Code Ann. § 23-15-833 requires a special election day to fill a vacancy in a co unty 

elective office be held in Nove mber . Furthe r, Miss. Code Ann. § 23· 15-835 requires 90 

days' notice of a special election to fill a vacancy in a county office. But neither statute 
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applies because there is n ot a vacancv in t he office of Cha ncery Clerk. Therefore , the 

liVrit of Election is not se t in di rection contrave ntion of "other applicable laws." 

Plaintiffs r elia nce on the afo rementioned sta tu tes is a fata l flaw requiring di smissal 

of this matte r . 

II. The Writ of Election is proper under the applicable statute governing 
special elections with no vacancy. 

Since there is no vacancy of the position of Ch a ncery Clerk, the Writ of 

Execution specified that the date of the special election shall be on April 16, 2024. 

The applicable statute governing special elections whe n there is no vacancy of the 

eat is Miss . Code i-\.nn. § 23- 15-937 , which provides that when an election is set aside, 

if the contes tee (Gary) has alr eady entered upon the term, he shall remain in office 

until the election of someone at the special election , a nd the Governor is to call a 

special election for the office involved . Since the election of Gary was set aside, under 

Mi s. Code Ann. § 23-15 -937 , Gary was returned to office as Leflore Coun y Chancery 

Clerk pending the resul ts of th e special election . T herefore, there was no vacancv in 

the office , a nd Miss. Code Ann. § 23 -15-937 is the contro lling statutory a uthority. 

When a "term of office is entered before the adjudication of the election contest , under 

Mississippi Code Section 21·15-937," the person who entered the term "is the lawful 

holder of the office until the specia l election is held." Parks v. Hor ton , 299 So.3d 777 , 

778 (Miss. 2020). Based on the clear language of Section 23- 15-937 , Gary is currently 

the la wful holder of t he office. a nd the office is not vacan t. Id. at 78 1. Simply put, a n 

election con test does not create a vacancy. 

Page 5 of 7 



Since there is no vacancy of the seat, Governor Reeves properly issued the Writ 

of Election under Miss. Code Ann. § 23· 15-937, which provides that when the results 

of an election are vacated , the "Governor ... shall call a special election for the office 

... involved." This statute does not mandate a notice period or a specific date on which 

a special election must be held. It gives the Governor the discretion of selecting an 

appropriate date for the special election. The Supreme Court has recognized this 

authority stating that Section 23-15-937 governs special election for contested 

primary election and requires a special election to be called for by the Governor. 

Jvloore v. Parker, 962 So.2d 558, 567-568 (Miss. 2007); Smith v. Hollins, 905 So .2d 

1267, 1277 (Miss. 2005). Since there wa not a vacancy in the office of Chancery Clerk, 

Gary and Hibbler did not have to q uali:fy for the special election. Therefore, the 

governor properly exercised his discretionary a uthori ty in setting the date for the 

special election. For this reason, Gary's claims against Governor Reeves fail and this 

cause of action should be dismissed. 

CONCLUSION 

Since Gary has not stated a claim upon which relief can be granted as fully 

briefed above, Gary is not be entitled to a declaratory judgment and this cause 

against Governor Reeves should be dismi sed. 

RESPECTFULLY SUB 1ITTED, this the 26th day of March 2024. 

TATE REEVES, in his Official Capacity as 
Governor of the State of Mississippi 

BY: LYN1 FITCH, ATTOR EY GENERAL 
FOR THE STATE OF MISSISSIPPI 
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BY: BETH WINDSOR usrn ;I MS Bar 1 0. 99267 
CLAIRE BARKER, r.lr_s Bar No. 101312 
SPECIAL ASSISTA T ATTORNEYS GENERAL 
Mississippi Bar No . 99267 
Post Office Box 220 
Jackson, Missis ippi 39205-0220 
Telephone : (601) 359-3824 
Email : Beth.Usry@ago.ms .gov 

CERTIFICATE OF SERV1CE 

I, Beth Windsor Usry, Special Assistant Attorney General for the State of 
Mississippi, do hereby certify that on this date I filed the above document with the 
Clerk of this Court and sen t a copy via U.S. Mail and email to: 

Willie Griffin, Esq. 
Bailey & Griffin, P.A. 
1001 Main St. 
Greenville , MS 38701 
\\" gJ.•i ffi n I ;-1 \V \ ·l! r ,i ~wt.en rn 

Kimberly J. Merchant, Esq. 
549 S. Washington St. 
Greenville , :VlS 38701 
krnvrd1 <l 11t ,1 kjmp<1 .cum 

Fred Clark, Esq. 
PO Box 10027 
Greenwood, M 3 893 -
flwlavv·) l)().J_ , , \·ah u(I .C0111 

This the 26th day of March 2024. 
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I . THE CIRCU IT COURT OF LEFLORE COUNTY, MISSIS IPPI 

JOH NNY GARY PLAINTIFF 

V. Cause No.: 2024-0021-CICI 

TATE REEVES, IN HIS OFFICIAL 
CAPACITY AS GOVERNOR OF 
THE STATE OF MISSI SIPPI AN D 
THE LEFLORE COUNTY ELECTION 
COM 11SSION DEFE1 DANT 

MOTION TO INTERVENE 

COMES OW Eric Mitchell (" Intervenor'') by and through counsel, 

pursuant to Mi ss . R. Civ. P. 24 (b)(2), and moves the Court to intervene in this 

act ion and in support hereof would _how unlo the Court Lhe fol lowing, to-wit: 

I. That Intervenor is a party to an election contest in the circui t court of 

Lellore County styled "Wayne Self v. Eric Mitchell", Cause no. 2023 -0074. 

2. That on february 22, 2024, fina l j udgment was entered and on March 

6, 2024, Governor Tate Reeves issued a Writ ot - lcction ctti ng th e election in sa id 

cause on the same day, April 16, 2024 be ing the ame elate for elec tion in this 

cause. Exh. I & 2. 

3. That the Writ of Election issued in the Ga ry case and the Wri t of 

Election Int rvenor comp lai ns about is the sub_ject of the same violat ions of 1i ss. 

Code Ann. §23 -1 5-833 and/or §23- 15-835 and therefore Inte rvenor's ·'c laim ... and 

EXHIBIT F 



the main action have a question of law or fact in common .'' Mi ss. R. 'iv. P. 

24(b)(2). 

4. That the main ac tion arises from a request by Gary to d clare the 

executive action of the Governor null and void fo r violation of ~23-15-8 ,.., and/o r 

23 -15-835, and for injuncti ve relief against LCEC, being the same cl aim intervenor 

wou ld ascertain in a eparnte action. Therefore, an adjudication of the ri ghts 

asserted by in tervenor \Viii not undu ly delay or prejudice the rights of the origi nal 

party. 

WH · REFORE, PREM JS 0 SID R ~D, Intervenor Mitchell moves the 

Court for an order authori zing him to in tervene in thi - action. 

Respec tfully submitted, thi s the 26 111 day of.March, 
<-

Bailey & Griffin, P. A. 
P. 0 . Box 189/ I 00 I Main St. 
Greenville, MS 38702 
Telephone: (662) 335- 1966 
Fax: (662) 335-1969 
Email: ,,~rii'linl,1,,\cr1(/ ,10l.cu111 

Kimberly J. Merchant, Esq., MSB# l 0699 
549 S. Was hington Street 
Greenville , MS 3870 I 
Phone#: (662) 347-3921 
Ema i I: h_111c1·L·k111 Us1_ kj111p ,1.cu111 

/\.ttorneys for Pia int i ff 
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CERTlFI CATE OF SERVICE 

I, Willie Griffin, ttorney for Pl ain tiff, Eric Mitche ll, hereby ccrtitied that I 

have caused a copy of the foregoing motion to intervene to be served on the 

fol lowing counse l, via emai I. 

Beth Windsor Usry 
P. 0. Box 220 
Jackson, MS 39205-0220 
Telephone: (60 I) 359-3824 
Email: B ·th.l, -.; n 1u.,1uu.11 h .go , 

Claire Barker 
P. 0. Box 220 
Jack on, MS 39205-0220 
Telephone: (601) 359-3824 
Em a i I: ~' l~u t:l' -1 {~]rls.. c.' 1-.:i_l_ ,} g_O .J ll " :go~ 

This the 26' 11 day of March, 2024. 



IN THE CIRCUIT COURT OF LEFLORE COUNTY, MISSISSIPPI 

JOHNNY GARY 

VS. 

TATE REEVES, ET AL 

CAUSE NO. 2024-0021 CICI 

ORDER 

THIS MATTER is before this Court on Eric Mitche ll 's (" Intervenor") Motion 

To Intervene. The Court being advised that there is no opposition to sa id motion , 

finds it wel l-take n and grants the same. 

IT IS THEREFORE ORDERED , that the Motion to Intervene, filed by Eric 

Mitchel l ("I ntervenor") is hereby granted . 
0 

~ 

;.:--\~ A .-, 
SO ORDERED AND ADJUDGED , this the ,) day of :~c.,J'\;..JL, 2024. 

- - \J 

APR O 8 2024 
UIT RK 

~~~~::U~~~D.C. 
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IN THE CIRCUIT COURT OF LEFLORE COUNTY, MISSISSIPPI 

JOHNNY GARY 

V. CIVIL ACTION NO. 2024-0021 (CM)(L) 

TA TE REEVES, ET AL 

ORDER AND OPINION 

THIS MATTER is before the Court on Petitioner's Complaint for Declaratory Relief 

against the Governor of the State of Mississ ippi , and for a Preliminary and Permanent 

Injunction and/or Writ of Mandamus against the Leflore County Election Commission. 

Petitioner, Johnny Gary [here in "Gary"] specifica lly seeks (1) a declaration that the Writ 

of Election issued by Mississipp i Governor Tate Reeves [herein , "the Governor") is nu ll 

and void because (a) it does not set the special election for Chancery Clerk, a county 

office, on the statutory "regular special election day" as designated in Miss Code Ann. § 

23-15-833; (b) it sets a specia l election in contravention of the notice required by Miss. 

Code Ann. §23-15-835 and (2) to enjo in the Leflore County Election Commissioners from 

conducting the special election on April 16, 2024 for the foregoing reasons. The Court, 

having considered the fil ings of the parties , argument of counsel , and being otherwise 

advised , finds specifica lly as follows: 

Summary of Facts and Procedural History 

Gary, the incumbent, was certified the winner of the August 7, 2023 Leflore County 

Democratic Party primary election for the office of Chancery Clerk of Leflore County. The 

election was contested . A five (5) day trial was held in October 2023. Consistent with 

statutory authority, the genera l election was held and Gary, the winner of that contest, 

was sworn into office in January 2024 pending a ruling on the election contest. Miss 
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Code Ann. §23-15-9-37 . On February 15, 2024, the Special Circuit Judge, Honorable 

Jess Dickinson, sitting by designation of the Mississippi Supreme Court, entered a Final 

Judgment setting aside the results of the primary and general election and ordered "a 

special countywide election for the office of Leflore County Chancery Clerk at a date set 

by the Governor." Debra Tate Hibbler vs. Johnny Lee Gary, Jr. Civil Action No. 2023-

0071 (February 15, 2024) The election contest was not appealed . 

On March 6, 2024, the Governor issued a Writ of Election setting the special 

election for Apri l 16, 2024 which is forty-one (41 ) days after the writ was issued. The 

Governor's Writ of Election also specifically mandated that notice of the special election 

be given in a manner cons istent with Miss. Code Ann. §23-15-835 and Mississippi laws 

governing special elections. The Writ also provided that all relevant laws not in confl ict 

with the terms of the Writ shall apply to the special election. 

On March 20 , 2024, Gary filed the instant Complaint seeking declaratory and 

injunctive relief. Gary specifically requests that this Court find that the Governor's Writ of 

Election sets a special election in contravention of Miss. Code Ann. §23-15-833 and §23-

15-835. On March 21 , 2024, the Governor filed a Motion to Transfer to Special Judge or 

Consolidate. The Governor also filed a Motion to Dismiss on March 26 , 2024 asserting 

that the statutory authority Gary relies on is inapplicable because there is no vacancy in 

the office of Chancery Clerk. At the March 28, 2024 hearing in this matter, the Governor 

conceded that this Court has jurisd iction to consider the merits of Gary's Complaint. The 

Court denied the request to transfer or consolidate. 
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Legal Analysis 

Mississippi law is clear that as long as the Governor acts within the limits of the 

power conferred upon him by the Constitution and the laws, he is not subject to control 

by the courts . Barbour v. State ex rel. Hood, 974 So. 2d 232, 239-41 (M iss . 2008) . 

However, no Governor, or for that matter, any governmental official, can exercise power 

beyond their constitutional authority. Id. See also , Fordice v. Bryan, 651 So.2d 998, 1003 

(Miss .1995). This Court acknowledges Mississippi's long stand ing precedents regard ing 

the Constitution 's clear mandate related to separation of powers and recognizes that its 

ro le is limited on ly to cons ideration of whether the Governor's Writ of Election 

contravenes Miss. Code Ann. §23-15-833 and §23-15-835 in a legally impermissible 

manner. See Barbour vs. State , 974 So. 2d 232 , 239 (Miss. 2008). 

The Governor's Writ of Election does not violate Miss. Code Ann. §23-15-833. 

In this case , a special judge ruling in an election contest, set aside and vacated 

the August 8, 2023 Democratic Primary for Chancery Clerk of Leflore County. The special 

judge also ordered that a special election be held at a date set by the Governor. Only the 

two original cand idates at the vacated primary election will participate. Notably, after this 

Election Contest was fi led and during its pendency, Plaintiff Gary, the incumbent, won the 

general election and entered a new term of office in January 2024. 

Pursuant to Miss. Code Ann . §23-15-937, the Governor called a special election 

for the office of the Chancery Clerk of Leflore County. By law, Gary is allowed to continue 

to serve until the winner of the specia l election is qualified to take office. Id . See Parks v. 

Horton , 299 So .3d 777 (Miss . 2020). Hence, Gary is the lawful office holder pending the 

outcome of the special election . The office of Chancery Clerk of Leflore County is not 
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currently vacant. See Parks at 781 . Although the primary election in th is case is vacated 

and the special election herein is to fill the permanent position or term , this court must 

follow the Mississippi Supreme Court's directive on whether a vacancy exists under the 

current circumstances. This court finds , therefore , that since the Chancery Clerk's 

position is not vacant, the Governor could have, but was not legally required to set the 

election herein on the regular special election day in November 2024 as described in §23-

25-833. 1 

The Writ of Election is ambiguous, inconsistent and fails to give the Elec tion 

Commission a clear directive. 

The Governor's Writ of Election declares that a special election be held in 

accordance with the Circuit Court's Final Judgment issued in the election contest. It 

specifically provides that the special election is to be held on the April 16, 2024. The Writ 

also mandates that notice of the election is to be given consistent with Miss. Code Ann. 

§23-15-835. Section 23-15-835 requires the county election commissioners , upon receipt 

of the writ of election , to immediately give notice of the special election ninety (90) days 

before the election . This cannot be done when the election is set to occur only forty-one 

(41 ) days after the writ is issued . The language and requirements of §23-15-835 are 

clear. Notice requirements provide the election commissioners and circuit clerk adequate 

1 Miss. Code Ann . §23-15-937 authorizes the Governor to call a special election pursuant to a fi nal judgment of an 
election contest . M iss . Code Ann §§23-15-833 and 23-15-835 provide directions on the time frame to conduct a 
specia l election. General ly, the first Tuesday after the first Monday in November of each year is designated as the 
regular special election day upon which an election is held to fill any vacancy in county offices. Miss. Code Ann. 
§23-15-833. (Rev. 2017) 

Although the Governor was authorized to set the special election in accordance with §23-15-833, he chose not to 
fol low this statute. 
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time to prepare to conduct a special election , including time for processing absentee 

ballots . See Miss. Code Ann. 23-15-715. This provis ion also ensures that the public 

receives timely notice of the special election and a full opportunity to participate, includ ing 

the right to vote by absentee ballot. 

The Governor's authority to issue a Writ of Election must be exercised in 

conformity with the body of election laws governing and relevant to special elections. Cf. 

Moore vs. Parker, 962 So 2d 558 (Miss . 2007) (Governor to call municipal specia l election 

pursuant to specific authorizing statute "and other applicable Jaw governing municipal 

special elections".) (Emphasis added) . The leg islature provides for adequate notice in 

special elections . §23-15-835 clearly sets out a methodology for what the legislature 

deems to be adequate notice . It te lls how, where and when sa id notice is to be given . Id . 

Compliance with its terms can only be achieved when a special election occurs at least 

ninety (90) days after the Writ of Election is issued . 

The fact that a county position is filled by an election that is subsequently vacated 

in an election contest, requiring a specia l election under §23-25-937 has no bearing on 

the notice to be given at the election . The Governor acknowledged this by mandating 

compliance with §23-15-835 in the Writ of Election . The voters in this election, like all 

county special elections to determine who will complete an unexpired term , are entitled 

to the same ninety (90) day notice. The Writ of Election , by setting April 16, 2024 as the 

date for the special election , directly contravenes the ninety (90) day notice requirement 

under §23-15-835 . Accordingly, the court finds that the Writ of Election exceeds the 

Governor's statutory authority . 
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Add itiona lly , the Governor's W ri t of Election is inconsistent on its face. It requires 

the special election to be held only forty-one (41 ) days before the election while also 

requ iring notice to be given cons istent with §24-15-835. Th is is ambiguous, inconsistent, 

impossible and is not a clear directive to the election commiss ioners concerning an April 

16, 2024 election . 

The Court find ing that the Governor's Writ of Election to the Election 

Commissioners of Leflore County here in is ambiguous, contravenes §23-15-835 and fa ils 

to provide a clear direct ive , DECLARES said Writ of Election to be null and void . 

IT IS THEREFORE ORDERED that the Election Commission of Leflore County is 

hereby enjoined from conducting a special election for Leflore County Chancery Clerk 

under the current Writ of Election . 

IT IS FURTHER ORDERED AND ADJUDGED that the Governor's Motion to 

Dismiss is DENIED. 

SO ORDERED this the 5th day of April 2024 . 

APR O 8 2024 
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