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UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI

IN RE:
JOHN COLEMAN, CASE NO. 21-11833-SDM

DEBTOR. CHAPTER 11

OBJECTION TO DEBTOR’S MOTION TO DISMISS /Dkt. #66] AND JOINDER IN
OTHER OBJECTIONS TO DISMISSAL /Dkt. #77 and #78]

Bank of Commerce and First South Farm Credit, ACA (collectively, “Objecting

Production Lenders”) object (“Objection”) to Debtor’s Motion to Dismiss [Dkt. #66]
(“Motion”) filed in the above-referenced Chapter 11 proceeding of John Coleman (“Mr.
Coleman”). In support thereof, the Objecting Production Lenders state the following

1. The Objecting Production Lenders’ interest in this case has been described in
detail in multiple filings in the Business Debtors’ cases!, which description is incorporated herein
by reference.

2. In response to the allegations contained in paragraph 1 of the Motion, while Mr.
Coleman seeks the dismissal of his case, the Objecting Production Lenders deny that he is
entitled to that relief. Section 1112(a) does not provide a debtor the right to dismiss a chapter 11
case. 7 Collier on Bankruptcy 1112.01[1]. Moreover, conversion to chapter 7 should be
granted over a dismissal under 11 U.S.C. § 1112(b)(1).

3. In response to the allegations contained in paragraph 2 of the Motion, the

Objecting Production Lenders deny that Mr. Coleman’s schedules reflect all creditors and further

' The chapter 11 cases of the following debtors have been administratively consolidated for joint administration
pursuant to entry of the Order Granting Motion for Joint Administration |EGT Dkt. #1158] dated November
18, 2021: Express Biodiesel, LLC, Case No, 21-11834-SDM (“EB”), and Express Processing, LLC, Case No.
21-11835-SDM (“EP”). EGT, EB, and EP are referred to collectively as “Business Debtors.” All docket
references are to the docket of Mr. Coleman’s case unless otherwise indicated.
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deny that “there is no pressing reason for him to remain” in bankruptcy. The Objecting
Production Lenders assert affirmatively that a dismissal of this case is not in the best interest of
creditors and the estate for reasons including those stated in the pending Motion for Relief from
Automatic Stay filed in the companion Chapter 11 case of Express Grain Terminals, LLC, Case
No. 21-11832-SDM [EGT Dkt.# 1526], a true and correct copy of which is attached hereto as
Exhibit “1.” See also Objection of Mississippi Department of Agriculture and Commerce to
Motion to Dismiss Case [Dkt. # 78].

4. The Objecting Production Lenders are without knowledge or information
sufficient to form a belief as to the truth of the allegations contained in paragraph 3 of the
Motion.

S. No response to paragraph 4 of the Motion is required. The Objecting Production
Lenders reserve the right to supplement and/or raise other objections at the hearing on the
Motion.

6. The Objecting Production Lenders deny all remaining allegations contained in the
Motion including the final, unnumbered paragraph beginning with “WHEREFORE.”

7. The Objecting Production Lenders hereby join in the relief requested by the
Mississippi Department of Agriculture [Dkt. # 78] and in the Objection to Motion to Dismiss
filed by the Farm Group [Dkt. #77].

WHEREFORE, the Objecting Production Lenders object to the Motion for the reasons
set forth herein and request that it be denied. Alternatively, the Objecting Production Lenders
request such other and/or further relief as the Court deems just and appropriate under Section
1112(b)(1) or otherwise.

DATED: December 20, 2021.
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Respectfully submitted,

BANK OF COMMERCE and
FIRST SOUTH FARM CREDIT, ACA
By Their Attorneys,
JONES WALKER LLP
/s/ Kristina M. Johnson
Jeffrey R. Barber, MSB #1982
Kristina M. Johnson, MSB #9382
Chad J. Hammons, MSB #10419
JONES WALKER LLP
190 East Capitol Street, Suite 800 (39201)
Post Office Box 427
Jackson, Mississippi 39205-0427
Telephone (601) 949-4900
Telecopy (601) 949-4804
jbarber@joneswalker.com
kiohnson@joneswalker.com
chammons@joneswalker.com
CERTIFICATE OF SERVICE

Desc Main

I hereby certify that on December 20, 2021, I electronically filed the foregoing with the

Clerk of the Court using the ECF system which sent notification of such filing to the parties set

forth in the Electronic Mail Notice List as of the date hereof, including the following:

Office of U. S. Trustee
USTPRegion05.AB.ECF@usdoj.gov

Craig M. Geno, Esq.
cmgeno@cmeenolaw.com

DATED:; December 20, 2021.

/s/ Kristina M. Johnson

{JX503604.1) 3



Case 21-11833-SDM Doc 79 Filed 12/20/21 Entered 12/20/21 17:57:35 Desc Main
Document  Page 4 of 17

EXHIBIT “1”
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF MISSISSIPPI

ABERDEEN
IN RE:
EXPRESS GRAIN TERMINALS, LLC! Case No. 21-11832-SDM
Debtor ‘Chapter 11

MOTION FOR RELIEF FROM AUTOMATIC STAY |

The Mississippi Department of Agriculm_re and Commerce (f‘Depértmén‘t’f) moves the Coﬁrt
for relief from the automatic s.tayj in this Cha'pter 11 | éaSé }to éllow Fthe Commissidner of the
Department, or his desighated representative, to cbmmence and/or gontinue regulatory and judicial
proceedings to erifbrce the Depanmént’s police and regulatory powers under rel'evant ijfovisions_ of
Miss. Code Ann. §§ 75-44-1 et seq., to suspend, cancel and/or revoke the Grain Warehouse Licenses
Nos. .145-WH (Sidon), 187-WH (Greenwood) and 188-WH (Minter City) issued to John Coleman,
Express Grain Terminals, LLC (“Express Gram” and/or “Debtor”), and related authonty to operate

as a Grain Dealer, all set to expire June 30, 2022. In support of its Motion, the Department states

Jurisdiction and Venue
1. This Courthas jurisdiction of this matter pursuantto 28 U.S.C. §§ 157 and 1334, 11
- USC §§ 362 and 541, and the Order granting autématic reference to this Bank'ruptcf Court. Veni;é )

is proper undér 28 U.S.C. §§ 1408 and 1409, This matter is a core proceeding within the fneaning

of28 US.C. § 157.

'Petitions for relief also were ﬁled‘ by Express Biodiesel, LLC Case No. 21-11834-SDM,
and Express Processing, LLC, Case No. 21-11835-SDM. On November 18, 2021, the Court
entered its Order Granting Joint Administration of the cases under Case No. 21 1 1832 SDM.
[Dkt 1158].
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Parties
2. On September 29, 2021 (the “Petition Date”), the Debtor filed its voluntary petition
for relief under Chapter 11 of Title 11 of the United States Code, 11 U.S.C. § 101, ez seq. Currently,
the Debtor continues to manage and operate its business as debtor-in-possession pursuantto Sections |
1107 and 1108 of the Bankruptcy Code.
| 3. Puréuant'to the provisions of Miss. Code Ann. §§ 75-44-1 et seq. (the “Grain
Warehouse Law”), the Department is the State of Mississippi governmental unit granted statutory
and regulatory jurisdiction ovér th’e'opefation of Debtor’s busineés é;s a grain warehouse.

Facts

4, The Debtor is a “grain warehouéeman” as defined by Miss. Code Ann. § 75-44-5(f).
The Debtor is subject to the provisions of the Grain Warehouse Law and the regulatory authority |
granted the Commissioner to catry out and enforce the provisions of the Grain Warehouse Law.
Miss. Code Ann. ‘§ 75-44-7. Additionally, the Debtor operates as a Grain Dealer in Miséis’sippi'
pursuant to the requirements 6f Miss. Code Ann. § 75-45-304.

5. The Debtor was prohibited from operating a grain warehouse or issuing a warehouse
receipt, and from operating as a Grain Dealer unless it first obtained ’a‘liéense' pursuant to the Grain
Warehouse Law. Miss. Code Ann. § 75-44-9 and Miss. Code Ann § 75-45-304. The Debtor’s |
application(s) for a license had to be accompanied by a certified ﬁﬁancial statement in a form
préscribéd by the Commissioner and any other information as the Commissioner may have required
by regulation. Miss. Code Ann. § 75-44-11. |

6. The Department’s issuance of Grain Warehouse Licenses Nos. 145-WH (Sidon), 187-

WH (Greenwood) and 188-WH (Minter City) to John Coleman, Express Grain Terminals LLC
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(Exhibit “A”), set to expire June 30, 2022, were spéciﬁcally conditioned on the Debtor’s compliance
with the requirements of the Grain Warehouse Law.

7. As a licensee, the Debtor is required at least annually to send to the Commissibner
a copy of its financial statement prepared‘ by an accountant licensed by the Stéte of Missiséippi and
sWorn to by the accountant and the Debtor. Miss. Code Ann. § 75-44-43(2). The Debtor’s obligation
to send to the Commissioner annual sworn financial statements is in addition to its obligation to
submit a “certified ﬁﬁan’cial,statem'en‘c.” accompanying its Iiceiiéé Iapp'liéétion.' Miss. Code Ann, §75-
44-11. ” |

8. Prior to the expiration of its 2020 licensés, consistent with the requirements of the
Law, the Debtor applied for renewal of its licenses for an additional year. In support of its application
for renewal, the Debtor submitted what it re‘pf‘esented to the Department to be an Independent.
Auditor’s Report dated February 3, 2021. Based upon the Debtor’s applbication bfor renewal and the

- supporting documentation accompanying the application including, but not limited ﬁ), the

Independent Auditor’s Report and examination of the documentation, the Department renewed the
licenses for another year,

9. However, after the Department issued the Grain Warehouse Licenses effectivé July
1, 2021, the Department recéntly discovered evidence that shows the Debtor may have materially
misrepresented its financial condition when it applied for renewal of its 2021 licenses.

10.  In accordance with the Law, Horne, LLP, a public accounting firm, audited the
combined financial statements of Express Grain as of June 30, 2020 and 2019. On May 20, 2021,
Horne, LLP issued an Independent Auditor's Report of said audit. (Ex. “B*™)

11.  OnMay 27,2021Express Grain submitted what it purported to be the audit report by
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Horne to the Department in support of documentation required for the renewal of its licenses. (Ex.
“C”) However, the report submitted by Express Grain to the Department was not the same as the
May 20,2021 Report submitted to Express Grain by Horne, LLP, a copy of which was obtained by

the Department pursuant to its demand on Horne, LLP dated December 17,2021, Several differences

were noted, such as:

a. Removal of "Emphasis of Matter Regarding going Concern" on p. 2.
b.  Alteration of Operating Income onp. 2 from a loss to ;posit’ive '
income.

C. Changihg Horne, LLP's letterhead by' substituting a letterhead format that
Horne, LLP no lohger uses.
d. Numerous other material alterations to be show;z on a hearing hereof.
The Department believes the alterations made by Express Grain to Home, LLP's May 20, 2021
Report were made with in’pent to deceive the Department concerning Express Grain’s true financial
condition and were willful, intentional, malicious, deliberate and were not the result of an honest
mistake, inadvertence or oversight.

12, Based upon this evidence, the Commissioner has determined that
investigations/hearings are necéSsary concerning the Debtor’s applications for licenses andrenewals
of licenses for years including, but not limited to, 201 9, 2020, 2021 and 2022 to determine whether
the Debtor’s obligations under the Law have been faithfully performed.

13.  The Department’s request for stay reliefis for cause, is in the interest and service of
public. welfare and falls within the exception to the automatic stay under § 362(b)(4). Board of

Governors of Federal Reserve System v. MCorp Financial, Inc., 502 U.S. 32, 39-40, 112 S.Ct. 459,
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463-64 (1991)(boatd's actions fall within § 362(b)(4); automatic stay will not reach enforcement of
“governmental unit's police or regulatory power.”); In re Halo Wireless, Inc.,684 F.3d 581,595 (Sth
Cir.2012)(same); In re McMullen, ‘3 86 F.3d 320, 325 (1st Cir. 2004)(board’s proceeding to revoke -
| unscrupulous real estate broker’s licen‘se constituted actions taken to benefit the public welfare); In
re Wyly, 526 B.R. 194,201 (N.D. Tex. 2015)(same); and, In re National Cattle Congress, Inc., 179
B.R. 588, 596-97 (N.D. Iowa 1995)(agency given every reasonable opportunity to carry out duties
within govérnmental framework), o - - |
14. ‘A final determination will be made at a 'heeﬁhg before the Commissioner or his
designated representaﬁve.
| Relief Requested
WHEREFORE,"the Mississippi Department of Agriculture and Commerce réquests that the
Court grant the Department relief from the automatic stay so that it may:

_a.' commence and/or continﬁe reg'ulatory aﬁd judicial proceedings to 'enforee its police
and regulatory powers under relevant provisions of Miss. Code Ann. §§ 75-44-1 et
seq., to suspend, cancel and/or revoke the Grain Warehouse Licenses Nos. 145-WH
(Sidon), 187-WH (Greenwood) and 188-WH (Minter City) issued to John Coleman,
Express Grain Terminals LLC (“Debtor”), and related authority to eperate as a Grain
Dealer', all set to expire June 30, 2022, including, but not limifed to, conducting
administrative proceédings to determine whether such licenses should be suspended,
canceled and/or revoked,

b. exercise such other police and regulatory power as may be permissible under -

applicable state law; and,
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C. exercise such other and further relief as the Court deems proper and just under the
facts of this case.

DATED: December 20, 2021.

Respectfully submitted,
MISSISSIPPI DEPARTMENT OF
AGRICULTURE AND COMMERCE

By its attorneys, ;
- McKAY LAWLER FRANKLIN
& FOREMAN, PLLC

/s/ Edward E. Lawler, Jr.
Edward E. Lawler, Jr.

Edward E. Lawler, Jr.

Mississippi Bar No. 1095

R. Keith Foreman

Mississippi Bar No. 5421

McKAY LAWLER FRANKLIN
& FOREMAN, PLLC

Post Office Box 2488

Ridgeland, Mississippi 39158-2488

Telephone 601.572.8778

Telefax 601.572.8440

elawler@mckaylawler.com
kforeman@mckaylawler.com
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CERTIFICATE OF SERVICE
I, Edward E. Lawler, Jr., certify that I electronically filed the foregoing with the Clerk of
- Court using the ECF system which sent notification of such filing to all partie’s requesting notice.
DATED: December 20, 2021.

/s/ Edward E. Lawler, Jr.
Edward E. Lawler, Jr.
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License No: 145-WH

- The Mlss1ss1pp1 Department of Agrlculture and Commerce does hereby grant and

 Hcense: John Coleman |
Express Grain Terminals LI
Sidon
To operate said grain warehouse havmg a capacity of 4 “117 000 _ bushels
And bonded in the amount of § 000:000.00: after having quallfied and met

the provisions of Title 75 Chapter 44 Sections 1-7 1, Mississippi Code of 1972, As
- Amended.

- If operating as a Grain Dealer, after having qualified.and met the provision of
Title 75 Chapter 45 Sections 301-315, Mississippi Code of 1972 as amended, and
having a bond in the amount of $100,000.00,

" This license is conditioned on compliance with the requirements of the aforesald
o ‘Code and is effective pending cancellation, suspension, or revocation by the
‘Commissioner of Agriculture and/or discontinuance notice to the Commxssnoner

of Agriculture by said Warehouse.

This license expires:
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License No: 187-WH

The ,MiSSissippi Department of Agriculture arid Commerce does hereby grant and .
license: John Coleman

Express Grain Terminals, LC

Greenwood |

59 - bushels
And bonded in the amount of § “Ik‘ffi\ 0,01 0_'0; after havmg quallfied and met
the provisions of Title 75 Chapter 44 Sections 1-71, Mlss1ss1ppl Code of 1972, As

~ Amended.

If operating as a Grain Dealer, after having qualified and met the provision of
Title 75 Chapter 45 Sections 301-315, Mississippi Code of 1972, as amended, and
“having a bond in the amount of $100,000.00.

. This license is conditioned on compliance with the requirements of the aforesaid
- Code and is effective pending cancellation, suspension, or revocation by the
Commissioner of Agriculture and/or discontinuance notice to the Commnssnoner
-of Agriculture by said Warehouse.

This license expires: ,6_/3_0,[2_(_)_2_2_
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License No: 188-Wlfl

nnierce
39215-1609

The Missxssnppl Department of Agrlculture and Commerce does -hereby grant and

 license: John Coleman
Express Grain Terminals, LL.C
Minter City
To operate said grain warehouse _havmg_ a capacity of 2 . bushels
And bonded in the amount of $1,000,000.00: after having quahfied and met .
the provisions of Title 75 Chapter 44 Sectlons 1-71, Mississippi Code of 1972, As
~Amended.

If operatmg as a Grain Dealer, after having qualified and met the provision of
Title 75 Chapter 45 Sections 301-315, MlSSlSSlppl Code of 1972, as amended, and
‘having a bond in the amount of

. This license is conditioned on compllance w1th the requlrements of the'aforesaid
~ Code and is effective pending cancellation, suspension, or revocation by the

B ‘Commiissioner of Agrlculture and/or discontinuance notlce to the Commissioner
- of Agriculture by said Warehouse.

This license expires: 6/
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EXHI]IT “B”

PENDING COURT’S RULING
ON MOTION TO FILE
UNDER SEAL
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EXHIBIT “C”
PENDING COURT’S RULING
~ ON MOTION TO FILE
UNDER SEAL



